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Addressing an Employee’s Fear of
Contracting COVID-19
• State Required Mitigation Protocol
• Legal Implications
– Occupational Safety and Heath Act (OSHA)
– National Labor Relations Act (NLRA)
– Americans with Disabilities Act (ADA)
– Family and Medical Leave Act (FMLA)
– State Directives
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COVID-19 Mitigation Protocol
• COVID-19 Health and Prevention Guidance for Ohio K-12 Schools
• Ohio Department of Education Reset and Restart Education
Planning Guide
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OSHA
• An employee must have a legitimate, fact-based fear
• An employee may refuse an assignment that involves “the
risk of death or serious physical harm” if all of the following
conditions apply:
– The employee “asked the employer to eliminate the danger, and the
employer failed to do so”;
– The employee “refused to work in ‘good faith’” (a genuine belief that “an
imminent danger exists”);
– “[a] reasonable person would agree that there is real danger of death
or serious injury”; and
– “[t]here isn’t enough time, due to the urgency of the hazard, to get it
corrected through regular enforcement channels, such as requesting an
OSHA inspection.”
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NLRA
• An employee may be protected under the NLRA if the employee
voices a concern about work conditions
• The concern must be brought by at least two employees,
or the employee must be raising the concern on behalf of
multiple employees for this protection to apply
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ADA and FMLA
• Employees with underlying medical conditions are likely protected
under the ADA or FMLA
• This is not a blanket protection
• Engage in the interactive process
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ADA and FMLA
• High-risk household members
• FMLA may be applicable
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Telecommuting as a
Reasonable Accommodation
• The EEOC has recognized that telecommuting
may be a reasonable accommodation
• The ADA does not require an employer to offer a telecommuting
program to all employees, but employees with disabilities
must have an equal opportunity to participate in any such program
• Changing the location where work is performed may be a reasonable
accommodation
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Telecommuting as a
Reasonable Accommodation
• An employer should engage in the interactive process
for telecommuting requests, considering things like:
– limitations that make the job difficult to do in the workplace;
– how the job can be performed from the employee’s home; and
– other accommodations that allow he/she to remain in the workplace.
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Telecommuting as a
Reasonable Accommodation
• Employers should consider:
– the employer’s ability to supervise the employee adequately;
– whether any duties require equipment or tools that cannot be replicated
at home;
– whether there is a need for face-to-face interaction with other
employees;
– whether any other in-person interaction is necessary; and
– whether the position requires the employee to have immediate access
to documents or other information located only in the workplace.
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Telecommuting
as a Reasonable Accommodation
• An employer does not have to remove essential
job duties to permit an employee to work at home
• An employer may make accommodations that enable
an employee to work full-time in the workplace rather
than grant a work at home request
• Handle all requests to telecommute consistently
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Telecommuting
as a Reasonable Accommodation
• Beware of creating a precedent that engaging with
students and other employees is not an essential
function of the job
–When providing work from home options –state because
of COVID-19 pandemic and virtual learning
requirements
–Set guidelines and end dates
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State Directives
• COVID-19 Health and Prevention Guidance for Ohio K-12 Schools
• Ohio Department of Education Reset and Restart Education
Planning Guide
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State Directives
• Schools have a duty to protect vulnerable members
of the population
• CDC examples of people who are at an increased risk
for severe illness
– Age
– Underlying medical conditions
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CDC High-Risk Individuals
• Generally, individuals 65 and older are at an increased
risk of developing a severe illness
• Underlying medical conditions:
•
•
•
•
•
•
•
•

Cancer
Chronic Kidney Disease
COPD (chronic obstructive pulmonary disease)
Immunocompromised state (weakened immune system)
from solid organ transplant
Obesity (BMI of 30 or higher)
Serious heart conditions, such as heart failure,
coronary artery disease or cardiomyopathies
Sickle cell disease
Type 2 diabetes
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CDC High-Risk Individuals
• Potential increased risk of developing a severe illness:
•
•
•
•
•

•
•
•
•
•
•
•

Asthma
Cerebrovascular disease (affects blood vessels and blood supply to the brain)
Cystic fibrosis
Hypertension or high blood pressure
Immunocompromised state (weakened immune system) from blood
or bone marrow transplant, immune deficiencies, HIV, use of corticosteroids,
or use of other weakening medicines
Neurological conditions such as dementia
Liver disease
Pregnancy
Pulmonary fibrosis (having damaged or scarred lung tissues)
Smoking
Thalassemia (a type of blood disorder)
Type 1 diabetes
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Best Practices
• Engage with the employee
• Explain safety measures and address any specific concerns
• Consider legal protections
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Best Practices
• Attempt to accommodate the employee, if necessary
• If the employee’s fear is general and no legal protections are
implicated, inform the employee that he/she must return to work
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Addressing an Employee’s
Reports of Potentially Having
COVID-19
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Employee COVID-19 Reports
• An employee may suspect they have COVID-19 either
because they are experiencing symptoms themselves,
or have been in close contact with someone who has
COVID-19 or COVID-19 symptoms
• The health and safety of students, staff,
and the community should be the top priority
• Take all reports seriously, and make all efforts necessary
and required under law to prevent the spread of COVID-19
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COVID-19 Symptoms
•
•
•
•
•
•
•
•
•
•
•

Fever or chills
Cough
Shortness of breath or difficulty breathing
Fatigue
Muscle or body aches
Headache
New loss of taste or smell
Sore throat
Congestion or runny nose
Nausea or vomiting
Diarrhea
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Close Contact
• Close contact is contact that is within 6 feet of an
infected individual for a period of 15 or more minutes
• An individual is infected if they:
– Test positive for COVID-19 but do not show any symptoms; or
– Have a confirmed case of COVID-19 and are symptomatic.
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FFCRA
• The Families First Coronavirus Response Act is a federal law that
mandates new paid leave for COVID-19 related reasons
• An employee may be entitled to paid sick leave under the FFCRA
if they are unable to work or telework because the employee:
–
–
–
–
–

is subject to a Federal, State, or local quarantine or isolation order related to COVID-19;
has been advised by a health care provider to self-quarantine related to COVID-19;
is experiencing COVID-19 symptoms and is seeking a medical diagnosis;
is caring for an individual subject to an order or self-quarantine as described above;
is caring for a child whose school or place of care is closed (or child care provider is
unavailable) for reasons related to COVID-19; or
– is experiencing any other substantially-similar condition specified by the Secretary of
Health and Human Services, in consultation with the Secretaries of Labor and Treasury.
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FFCRA
• The FFCRA for Emergency Paid Sick Leave (E-PSL)
provides up to 80 hours of paid sick leave over a twoweek period for qualifying individuals
• An employee experiencing COVID-19 symptoms
and seeking a diagnosis is entitled to paid leave
under the FFCRA
• Employees should fill out appropriate paperwork
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Quarantine and Isolation Measures
• Symptomatic employees should isolate until after:
– At least 10 days have passed since symptoms first appeared; and
– At least 24 hours with no fever without fever-reducing medication; and
– Symptoms have improved.

• Employees who have been in close contact
with an infected individual should quarantine
until 14 days after the last contact.
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Next Steps
• Begin contact tracing;
• Direct symptomatic employees to an appropriate health care
professional or testing site;
• Alert the local health department, consistent with the
Health and Prevention Guidance for Ohio K-12 Schools;
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Next Steps
• Close off any areas used for prolonged periods of time
by the employee;
• Disinfect and sanitize consistent with CDC guidance;
• Determine who may have been exposed to the virus
and take additional precautions as necessary;
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Next Steps
• Require the individual who reported experiencing symptoms
to stay home;
• If the employee’s test is positive, inform potentially exposed
employees; and
• Maintain confidentiality.
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Best Practices
• Take all reports of potential illnesses seriously and act swiftly
• Follow the procedural steps necessary
• Determine if the employee is covered by the FFCRA
and provide appropriate paperwork
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Review
• Engage with employees who raise concerns or disclose
their fear of returning to work
• Provide examples of how the school is doing everything
it can to mitigate the spread the COVID-19
• Encourage reporting and take all reports of potentially positive
COVID-19 cases seriously
• Accommodate and provide appropriate paperwork when necessary
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