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What We Will 
Talk About 

Today

- Pandemic “2.0” – Employee Leave
Options January 1 and Beyond 

- What’s New in Negotiations

- Updated FLSA Final Rule

- Quick Case Law Review

- Board of Revision Update

- Public Records Request for Employee 
Directory Information
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Expiration of Families First 
Coronavirus Response Act (FFCRA) 
and the Aftermath
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The pandemic resulted in the enactment of 
emergency federal legislation providing the 
additional amendments are part of the Families 
First Coronavirus Response Act (H.R. 6201). 

This law took effect on April 1st, 2020. This 
provision was temporary, and ended on 
December 31, 2020.



FFCRA and Voluntary Extension
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• Consolidated Appropriations Act (CAA 2021) (signed into law by the 
President in December 2020):

o Allows FFCRA-covered employers to voluntarily extend EPSL and 
EFMLA of emergency paid leaves through March 31, 2021.

o If employee already used the emergency paid leave, no 
additional leave available. 

o How much eFMLEA will depend on your district’s FMLA 
calendar. 

o No tax credit available to public entities, so no incentive to extend on 
its face – but there may be reasons in your district.



FFCRA Voluntary Extension
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• Under new stimulus bill, provisions have been extended to 
September 30, 2021.

• Requirements if Extended
o Board Approval

o Duty to Bargain? 

o Alternatives?

• Is an MOU a solution?

o What to do about teachers required to quarantine?
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Negotiations



What’s Happening at the 
Negotiations Table? 

•

•

•

•

•

•
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What’s Happening at the Negotiations 
Table? 

Attendance bonuses
Severance and sick leave accumulation 
Use of CARES $$

• Pandemic Challenges and Opportunities
o Hold up – should we be bargaining about

a temporary thing?
o Some temporary items

1. Remote learning
2. Recovery plan opportunities
3. Calamity days
4. Observations during remote learning

• Clean-up on Aisle 4
o Fair share
o Outdated evaluations language
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Avoiding the Classic 
Errors

• Lack of adequate preparation

• Language instead of money

• Failure to establish internal financial parameters

• Talking about money first

• Ambiguous (“squirrelly”) language to avoid a fight

• Additional steps/retirement pick-ups

• Loose lips

• Lack of defined goals or clear priorities

"'What did you make today?' 'Mistakes'" by tophrrrr is licensed under CC BY-SA 2.0



Avoiding the 
Classic Errors

• Poor or incomplete financial data

• Going it alone – particularly when they do not

• Faster settlement instead of better contract 
(impatience)

• Countering your own proposals

• Poor communication between bargaining team 
and board

• Allowing union to vote on package without 
T.A."'What did you make today?' 'Mistakes'" by tophrrrr is licensed under CC BY-SA 2.0



HB 404 Remote Meetings 

• In the spring of 2020, House Bill 197 authorized boards of 
education to hold meetings and hearings remotely. This 
language expired at the earliest of when the state of 
emergency ended (which obviously has not happened) or
December 1, 2020. 

• Good news - HB 404 includes language that authorizes 
remote board meetings through July 1, 2021! 

• Question - will your board of education need to do anything 
for this? 
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HB 409 Some Additional Education-related COVID Waivers

• This bill ended up containing some education related waivers for this school year related to 
COVID-19 that were in other bills.  It has an emergency clause and went into effect upon the 
Governor’s signature on January 8th.  Amendments added the following:

• 3rd grade reading guarantee waiver:  for 2020-21, retention for academic performance only 
is waived unless the principal and teacher agree the student is not ready to be promoted.

• Superintendent of Public Instruction waiver authority:  Extends the ability to waive deadlines, 
including teacher evaluations and other items.

• No state report card grades for buildings, districts and no district rankings for the 2020-21 
school year.

• Extension of safe harbor for districts due to no report cards, and performance data deadline 
extended to Sept. 15 for ODE.

• Allows school districts to hire substitute teachers based on their own requirements, 
including someone who does not hold a post-secondary degree (for 2020-21 only), as 
long as other conditions and procedures for qualifications are met.  The State Board is 
required to issue a non-renewable temporary substitute license to those individuals.
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HB 442 Licensure Deregulation Bill 

• This bill passed very late in the session. The House concurred in Senate amendments on 
December 22nd, and it was sent to the Governor on December 31st. It was signed on January 
8th. 

• Speech-language pathologists, audiologists, physical therapists, occupational therapists, 
physical therapy and occupational therapy assistants, social workers and registered nurses will 
no longer be required to have a separate pupil services license to work in a public 
school on a permanent or temporary basis.  

• They will need to register with ODE, which will be good for five years and must undergo a 
criminal background check and will be enrolled in rap-back. The fee for this registration will be 
$150 initially and for renewals.

• Changes resident educator license from four years to two years.  The Ohio teacher residency 
program will now be for two years instead of four.  This provision takes effect two years from 
the effective date of the bill, and in the meantime, ODE will determine how to condense the 
program and how current participants will complete it.

14



Updated FLSA 
Independent 

Contractor Rule
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FLSA Independent Contractor Rule

• On January 7, 2021, the DOL published its final rules for determining when a worker is 
considered an independent contractor or an employee for FLSA purposes.

• Effective March 8th

• Districts must comply with FLSA for employees (minimum wage, overtime and 
recordkeeping requirements) but not independent contractors

• “Economic Reality” Test:

o What is the nature and degree of the person’s control over the work?

➢ Does the person set own schedule, select own projects, work for more than one 
client?

o Does the person have an opportunity for profit or loss?
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Case Law 
Update 



Bullying case:  A.J.R. v. Board of Education of the Toledo City School 
District et. al. (Ohio 2020) 

• Ohio Supreme Court Decision issued November 10th, 2020

• Facts: The case was brought by the parents of a kindergarten student against a teacher, 
principal, assistant principal, and the Toledo Public School District Board of Education. The 
complaint alleged that the defendants were liable for failing to effectively respond to 
multiple incidents of bullying against their daughter while she attended school.

• Legal argument: School officials and boards have broad statutory immunity. Three 
exceptions: acts outside the scope of employment; acts or omissions made with malicious 
purpose, in bad faith, or in wanton or reckless manner; or when liability is expressly 
imposed by law. This case focused on whether the school employees acted recklessly or 
“in perverse disregard of a known risk.” 

• Prior Decisions: Trial court granted MSJ for school district and employees on statutory 
immunity grounds; appeals court reversed. 
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Bullying case:  A.J.R. v. Board of Education of the Toledo 
City School District et. al. (Ohio 2020) 

• HELD: there could be no finding of reckless behavior where the record 
establishes that staff took actions such as responding consistently to 
complaints of bullying, speaking promptly with students about teasing, 
frequently asking how students are doing, and actively monitoring students 
in the classroom and lunchroom.

• Bottom Line: This case illustrates the importance of promptly taking 
action when complaints are filed and just as important, following up 
after the completion of the investigations, not only in cases of 
bullying but also in all other cases where allegations of harassment 
may have been made.
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FERPA student records case: State ex rel. Cable News Network, Inc. v. 
Bellbrook-Sugarcreek Local Schools, 2020-Ohio-5149 (Ohio 2020)

• Ohio Supreme Court Decision issued November 5th, 2020. 

• Facts: CNN and other local and national media organizations sought student 
records from the Bellbrook-Sugarcreek Local School District regarding a 
deceased adult former student who killed nine people and injured 27 others in 
a mass shooting in Dayton, Ohio on August 4, 2019. 

• Legal argument: A school district is prohibited by state confidentiality laws to 
release student records or personally identifiable information even after a 
student or former student is deceased. 

• Prior Decisions: both the trial and appeals courts held in favor of the school 
district, relying on state law.  
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FERPA student records case: State ex rel. Cable News 
Network, Inc. v. Bellbrook-Sugarcreek Local Schools, 2020-
Ohio-5149 (Ohio 2020)

• HELD: The Ohio Supreme Court specifically found that school districts 
are “prohibited from releasing any personally identifying information 
about [a student] without … consent.” The Court determined that there 
was no exception provided for in Ohio’s Student Privacy Act to permit the 
release of personally identifiable information even when the student is 
deceased. While the Court mentioned the Family Educational Rights and 
Privacy Act (FERPA), it found that it did not need to consider the federal 
law as state law prohibited the disclosure of the requested record.

• Bottom Line: We are talking about a law that provides 
confidentiality protections even after death. That’s one serious law. 
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Transgender birth certificate case: Ray v. McCloud

• U.S. Southern District Court decision issued on December 16, 2020.

• Facts: A group of transgender plaintiffs filed a lawsuit after their request to 
change the sex marker on their birth certificate was denied by the State of 
Ohio. Ohio’s statute on birth certificates was silent on the issue, but Ohio 
has been enforcing a policy enacted in 2016 that prohibited these 
changes.

• Legal argument: The Plaintiffs claimed that the policy violated their 
substantive due process right to privacy as well as their right to equal 
protection under the law.
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Transgender birth certificate case: Ray v. McCloud

• HELD: The court found that the state’s justifications for its policy were 
insufficient to meet the high standard of strict scrutiny. The court held that 
the Plaintiffs had a substantive due process right to informational privacy, 
and that Ohio’s policy forcing disclosure of their personal information 
identifying their biological sex at birth was a violation of that right. The 
Court found that the State’s policy to prevent an individual from changing 
his/her birth sex was unconstitutional on equal protection grounds 
because the policy was applied in an “arbitrary and capricious manner.”

• Bottom Line: If you have students or staff that have transitioned into 
another gender or sex, you may be presented with replacement birth 
certificates. The replacement documents should be treated as official 

records.

23



Student Snapchat case: Mahanoy Area Sch. Dist. v. B.L.

• The Third Circuit Court of Appeals issued a decision on June 3rd, 2020 -
UPDATE: U.S. Supreme Court agreed to hear case Jan. 8.

• Facts: A student/cheerleader named BL posted a Snapchat with one of her 
friends with their middle fingers raised with the caption “F*&^ school f *&^ 
softball f *&^ cheer f *&^ everything.” The post was brought to the attention of 
the cheerleading coaches and administration who determined that it violated 
school policies, and as a result, removed BL from the cheerleading team for 
the remaining of the year.

• Legal argument: BL sued the school district claiming that her suspension 
violated the First Amendment, the school’s policies were overbroad and 
viewpoint discriminatory, and unconstitutionally vague.

• Prior Decisions: The District Court ruled in favor of BL ruling that her 
suspension had violated the First Amendment.
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Student Snapchat case: Mahanoy Area Sch. Dist. v. B.L.

• HELD: For purposes of determining the district’s ability to regulate speech, the court 
determined that the post was made off campus. In making this determination, this court 
held that Tinker does not apply to such off-campus speech. Though the punishment was 
limited to extracurriculars, the post used vulgar language, and BL agreed to the rules of 
conduct governing the cheerleading team, the court held that the school’s punishment in 
fact violated BL’s First Amendment rights.

• Bottom Line: Though this case is not technically controlling in the State of Ohio, it is 
something that will be used as persuasive authority in student off-campus speech cases 
going forward. Courts are generally split on whether Tinker’s “substantial disruption” test 
applies to off-campus speech. Until we get further ruling from the Sixth Circuit or the 
Supreme Court, the Court’s ruling in this case is something to keep in mind when 
determining a school’s ability to regulate off-campus speech.
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Board of 
Revision 
Update 



What to Expect for 2020 Tax Year

• More filings because of COVID-19

• Retail/Hotel Properties

• Notice of all complaints seeking $50,000 reduction or more will 
come from County Auditors

• Can file counter-complaints within 30 days of receipt 
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Request for 
Employee 
Directory 
Information
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Freedom Foundation Public Records Request

• Recent request to many districts for the following information for 
each employee employed in an OAPSE bargaining unit: 
✓ First, Middle, Last Name
✓ Date of Birth
✓ Job Title
✓ Job Classification Code
✓ Work Email Address
✓ Hire Date
✓ Worksite Address
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Questions?

Presented by: Hollie Reedy

hreedy@ennisbritton.com

@minnenkinnen

Cincinnati Office:

1714 West Galbraith Road

Cincinnati, OH 45239

Columbus Office:
300 Marconi Boulevard, Suite 308
Columbus, OH 43215

Cleveland Office:
6000 Lombardo Center, Suite 120
Cleveland, Ohio 44131

mailto:Reedy–hreedy@ennisbritton.com
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Thank you!

The information in this handout and presentation was prepared by Ennis Britton

Co., L.P.A. It is intended to be used for general information only and is not to be

considered specific legal advice. If specific legal advice is sought, please consult

an attorney.

Cincinnati Office:

1714 West Galbraith Road

Cincinnati, OH 45239

Columbus Office:
300 Marconi Boulevard, Suite 308
Columbus, OH 43215

Cleveland Office:
6000 Lombardo Center, Suite 120
Cleveland, Ohio 44131

@EnnisBritton

Ennis Britton Co., LPA


